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Reply Comments of Ericsson Inc.

Ericsson Inc. (“Ericsson”), by its attorney, respectfully submits its reply comments
in the NPRM portion of the above-captioned proceeding.' In support of its reply
comments, Ericsson states the following.

Ericsson‘ is a manufacturer of telecommunications equipment and systems for
CMRS and PMRS licensees. Ericsson has been active in developing wireless equipment
and systems for radio services in which licenses have been, or have been proposed to be,
allocated on the basis of competitive bidding techniques. Ericsson has also been active in
providing vendor financing for numerous CMRS licensees, including licensees who qualify
under various Commission rules as small businesses or entrepreneurs, and have thereby
been eligible to take advantage of incentives in the competitive bidding process to ensure

their active participation in the development of new wireless telecommunications services.
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As a result of its experience in the marketplace, Ericsson submits its reply comments for
Commission consideration.

At the outset, Ericsson commends the Commission’s efforts to create incentives
for small businesses and entrepreneurs to be able to effectively participate in the provision
of wireless services. Ericsson generally supports rules which provide certain classes of
applicants with bidding credits and the ability to pay for their winning bids over time.
However, Ericsson agrees with numerous parties filing comments in the NPRM that
certain modifications should be made to the auction rules so eligible small businesses and
entrepreneurs can obtain the financing that is so critical in today’s competitive
marketplace.

Ericsson’s reply comments will be limited to two areas of specific concern. First,

Ericsson will discuss the attribution/control group rules. Second, Ericsson will discuss the

unjust enrichment rules.
Attribution/Control Group Rules

Ericsson supports the comments of Pocket Communications, Inc. (“Pocket”) and
The Coalition of Institutional Investors (“Coalition”) both of whom argued that the
Commission should eliminate the current “control group” ruies and substitute instead a
“controlling interest test.”> Use of the significantly less complex controlling interest test
will provide small business entities and entrepreneurs with substantially more flexibility in

the financing of their licenses, especially in a market which is characterized by increased

? NPRM, para. 28. See also, Joint Comments of the Coalition of Institutional Investors, pp. 7-9 and
Comments of Pocket Communications, Inc., pp. 2-3.



competition (1) from numerous other service providers and (2) for the necessary capital to
build and operate wireless systems.

From a public policy standpoint allowing small business entities and entrepreneurs
to use the controlling interest test will not adversely affect the Commission’s goal of
ensuring that small business entities and entrepreneurs obtain the benefits of participating
in new wireless services. At the same time, it will allow small businesses and
entrepreneurs to attract the necessary capital to finance their licenses. Maintaining the
existing, rigid control group structure rules greatly increases the complexity of financial
transactions and unnecessarily increases the chances that financing is more costly to
obtain. Indeed, the current control group structure rules increases the chances that
financing for some systems may not be obtained at all.

Ericsson also agrees with the comments submitted by Pocket and the Coalition
which express the view that the Commission’s proposal to use the controlling interest test
should be made expressly applicable to C block broadband PCS licensees and F block
broadband PCS applicants. Despite the fact that C block broadband PCS licenses have
been issued and F block long form applications have been submitted to the Commission,
the financing of C and F block licensees is still an active, ongoing process. In fact, at this
point in time, most C block PCS licensees have not yet commenced service and are
engaged in the process of arranging financing. Commission application of the proposed
controlling interest test for both C and F block broadband PCS licensees/applicants will

help to ensure that these entities obtain the financing they so critically need.



Unjust Enrichment Rules

Ericsson agrees with Pocket and others who argued that the Commission should
modify the unjust enrichment rules to make it easier for licensees to assign or transfer
licensees by reducing the “unjust enrichment” penalty imposed on the transfer of a license.
In the NPRM the Commission asked for specific comment on whether it “...should adopt

a scale of decreasing liability based on the number of years a license is held as we have

done for other services.” Ericsson agrees that a sliding scale should be adopted to phase

out unjust enrichment penalties associated with licenses that are able to take advantage of
financial incentives. As noted by Pocket, during the latter years of an initial license the
benefit of installment payments and bidding credits will have inured to the benefit of the

licensee whereas in the earlier stages of the initial license grant, the same might not be

true.*

There are a number of ways the Commission could choose to implement a
reduction in unjust enrichment payments. For example, in the auction rules for MDS
licenses under Part 21; Narrowband PCS licenses under Part 24; General Wireless
Communications Service licenses under Part 26; Wireless Communications Service
licenses under Part 27 and 900 MHz SMR licenses under Part 90, the Commission
adopted rules which reduces the amount of unjust enrichment penalty depending on the
amount of time the initial license has been held. Though Ericsson takes no substantive

position on which sliding scale should be used, it does assert that a specific rule should be

* NPRM, para. 43.
* Pocket Comments, p. 6.



adopted so licensees in auctionable services know they are obligated to pay unjust
enrichment penalties only during the initial license term.

In addition, Ericsson submits that any rules adopted on this issue in this
proceeding should also be made applicable to C block broadband PCS licensees and F
block broadband PCS applicants. This will provide C and F block entities with two
benefits. First, the financial community will be more likely to finance C and F block
licenses due to the fact that a less severe unjust enrichment payment scheme is in place.
Second, it will provide C and F block licensees with more flexibility to assign or transfer
licenses in the event market conditions change thus helping to ensure that service to the
public is not disrupted. Moreover, since C block licensees are still in the first year of their
initial license terms and F block licenses have not yet been issued, there is ample time for
these entities to take advantage of the proposed rules.
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